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Michael D. Schrunk, District Attorney
1021 SW Fourth Avenue, Room 600

Portland, OR 97204-1193

Phone: 503-988-3162
Fax: 503-988-3643

www.mcda.us

Memorandum

To:
Chief Deputy District Attorney Rod Underhill
From:
Jeff Howes; Fred Lenzser, Wayne Pearson, Sr. DDAs
cc:

Date:
May 24, 2010
Subject:
Plan for implementing reduction in Misdemeanor Unit staffing
In response to your request, the plan for implementation of the reduction of 5 misdemeanor deputy district attorneys is set out below.  In 2009, there were 15,961 misdemeanor cases referred to the Misdemeanor Intake Unit for review.  Of those, 13,117 were issued and prosecuted.  After implementation of the changes described below, the number of cases that will be issued and prosecuted (based upon the supposition that there will be neither a dramatic increase nor decrease in criminal activity in Multnomah County) will be 4,576.  There will be, however, a qualitative difference in the cases that are issued – they will be (1) the most serious and most complex type of misdemeanor charge, (2) they are the charges that are most likely to be resolved by jury trial.  
Misdemeanor Trials

The Misdemeanor Trial Unit is currently staffed by eight level-one DDA’s and one Senior DDA.  Monday through Thursday are trial days, during which the unit must cover a minimum of 6 courtrooms (Criminal Procedure Court (CPC), Gresham District Court, and four trial courtrooms), and civil commitments.  In each of the four trial courtrooms, there may be as many as six misdemeanor trials set.  The four trial courtrooms are dedicated (i.e. they must handle a docket of misdemeanor cases).  On any day, without advance warning to the Misdemeanor Trial Unit, the CPC may have up to four additional courtrooms available to try misdemeanor cases.  The loss of 4 deputies in the Misdemeanor Trial Unit will result in the inability to prosecute misdemeanor crimes at or near the current level.  The primary focus will become those crimes that, by statute, must be prosecuted (i.e. Driving Under the Influence of Intoxicants), and those crimes which present the most immediate threat to the safety of the public (i.e. sexual abuse, assault, violation of stalking protective order, and firearms charges).  
Implementation of the following changes will begin in mid-June and will be complete by July 12, 2010:
1. Civil Commitment Hearings – Daily civil commitment hearings will no longer be staffed.
2. Gresham District Court – Staffing must continue at current level.  

3. Trial Courtrooms - An agreement must be reached with Presiding Judge Jean Kerr Maurer that the Misdemeanor Trial Unit be available to cover a pre-determined number of  dedicated trial courtrooms on each trial day.  This number will be dictated by the number of available deputies and student interns.  
The utilization of court certified student interns will become critical to the ability of the Misdemeanor Trial Unit to cover trial courtrooms.  However, using certified law students to cover trials normally handled by deputies will present numerous problems.  The level of supervision necessary will impact the ability of the unit supervisor to adequately oversee other functions.  The cases they will be required to try are the most complex misdemeanors.  For example, the majority of DUII defendants are represented by retained attorneys (as opposed to public defenders), the pre-trial motion litigation may take more than one full day, the issues litigated (before and during trial) include questions regarding the admissibility of scientific evidence, expert testimony, crash reconstruction, etc.  Assigning a 2nd or 3rd year law student to prosecute a resist arrest or assault case, will lead to the greater likelihood of civil litigation after trial.  

The use of certified law students in this capacity will enable expanded courtroom coverage as follows:

Jan. 15 – April 15:        3 dedicated courtrooms with the possibility of one additional
April 16 – May 30:        2 dedicated courtrooms with the possibility of one additional

June 1 – August 15:       4 dedicated courtrooms with the possibility of one additional

August 16 – Sept. 14:    2 dedicated courtrooms with the possibility of one additional

Sept. 15 – Nov. 30:        3 dedicated courtrooms with the possibility of one additional

Dec. 1 – Jan. 14: 
   2 dedicated courtrooms with the possibility of one additional

Currently, if there are 2 or more trials ready to be tried in any of the four trial courtrooms, and if the CPC court is able to find an additional courtroom in which the case may be tried, the case will be sent to the additional courtroom, requiring the appearance of a DDA.   It is also critical to note that this staffing plan does not take into account intermittent staffing reductions due to complex misdemeanor cases (those taking more than 2 trial days), attorney vacations, attorney sick-days, off-site training opportunities (i.e. National Advocacy Center, Oregon Department of Justice, etc) and the fluctuating nature of the availability of certified law students (due to school commitments and vacations).
4. CPC Court – with fewer cases issued, and fewer trials, the duties of the CPC Deputy will be reassigned to the person supervising the Misdemeanor Trial Unit.  This will result in lower levels of supervision, training, and oversight of the members of the Misdemeanor Trial Unit.
5. Mental Health Court – currently the supervisor of the Misdemeanor Trial Unit (a Senior Deputy DA) manages the DA’s Office participation in the Multnomah County Mental Health Court.  As a result of the reduction in the types of charges issued as misdemeanors, the current stream of clients/cases entering into Mental Health Court will be drastically reduced.  .
Misdemeanor Intake

Currently Misdemeanor Intake is staffed with 4 deputies, including the Senior DDA. Two positions are required to staff the arraignment courts, JC1 and JC4, both in the morning and in the afternoon. One person is also required to staff the diversion court hearings on Monday afternoons. This leaves 2 positions to do the issuing. There are 3 half-time intern positions allotted to Intake.  Two of those positions are filled.  The interns help cover the arraignment courts.  As indicated above this intern staffing is an unreliable resource.  Also the interns and a senior legal assistant are primarily responsible for issuing the thefts and store trespass cases and on occasion may issue some traffic.  More training and supervision of the interns will be required if they are to screen more complex cases.
To accommodate the loss of one attorney at Intake, and the overall reduction in the number of deputies available to try misdemeanor cases, the following issuing policies will be implemented:

A. Prosecution of the following charges will continue due to threat to public safety presented by this criminal conduct:
1. DUII

2. Sexual Abuse in the Third Degree

3. Public Indecency or any exposure of genitalia in the presence of children

4. Assault in the Fourth Degree

5. Violation of a Stalking Order

6. Menacing

7. Recklessly Endangering another Person

8. Interfering with Public Transportation (issued as a violation) 

9. Prostitution (see discussion below regarding issuance of Prostitution cases)
10. Animal Abuse
11. Theft and Forgery in the Second Degree (value $500 or greater)
12. Other aggravated cases

There area currently 3194 cases of this type pending.

B. Prosecution of the following cases will be discontinued unless the case was aggravated.  The names of the most common misdemeanors reviewed are set out below but the list would include any misdemeanor created by state statute or city or county ordinance.

1. Theft or Forgery in the Second Degree(commercial or private – value less than $500)
2. Misdemeanor Possession of a Controlled Substance – cocaine, methamphetamine and heroin. Involves possession of small amounts of these drugs.
3. Harassment

4. Trespass (commercial and residential)

5. Disorderly Conduct

6. Criminal Mischief

7. Hit and Run – property damage
8. Misdemeanor Attempt to Elude

9. Resist Arrest – If there is reckless injury, see Assault IV above.  If there is intentional injury, refer for felony prosecution.

10. Driving While Suspended.

11. Any Portland City Code offense

12. Any other misdemeanor created by state statute or county code.

C.  Pending and Warrant Cases – In order to implement this policy fully and to ensure that defendants are treated equally, it will be necessary to offer many of those defendants currently charged with crimes the prosecution of which will be discontinued, an opportunity to plead to violation-level offenses.  Additionally, we anticipate that this will necessitate that notices be sent in advance to the victims in those cases notifying of the dismissal and potentially involving hearings.  There are currently 5688 cases of this type pending.

These changes are necessary to address the reduction in issuing capacity as well as the collateral reduction in courtroom coverage.
The reduction of prosecution will result in collateral consequences such as the inability to collect restitution for the victims of crime and the loss of revenue to the local governments from fine and statutory fees and assessments.  Although no precise figure can be calculated, the amount could be substantial.  Many of the cases being considered for no prosecution are Community Court eligible.  Through the Community Court many people are directed toward needed social services and perform thousands of hours of community service.  The substantial reduction in cases issued will eliminate the client base of the Community Court and deprive the community of the service hours now being provided.

In order to continue to prosecute the limited crimes listed above, including Prostitution, and in consideration of the County budget’s addition of the North Neighborhood DA position, it will be necessary for the Neighborhood Unit to provide commensurate expanded coverage at Intake.  Neighborhood DDAs would take over initial responsibility to issue all non-DUII cases wherever the case occurred.  Additionally, Neighborhood DDAs would need to be available for coverage at Intake when needed for vacations and illness.   This coverage change will occur notwithstanding the increase in community demands upon Neighborhood DDA time which will be brought about by the proposed cuts. Over the many years of providing Neighborhood prosecutors in our communities, it has become clear that neighborhood associations and business groups, with years of activism experience, become much more active and vocal when livability crimes rise. The crimes that are most cited as directly affecting public safety and livability are the very crimes that will no longer be prosecuted. This is particularly true for crimes involving prostitution activity.  From that experience, it is certain that the community concern over specific crime problems will rise thereby increasing the demand for solutions from the Neighborhood DDAs within a system which will only address livability crimes when they rise to felony levels. 






2

